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NHRIs: Strengthen, don’t erode

Australian draft resolution retreats from constructive position at a time when National Institutions need a shot in the arm

S has been the case in previous years,
AAustralia has chosen to table its annual

resolution on National Human Rights
Institutions (NHRIs), which it declares is
intended to "emphasize the important role that
national institutions play in protecting and pro-
moting human rights" and to encourage states to
"strengthen such institutions where they already
exist." Aside from one commendable substan-
tive addition regarding the examination of an
enhanced participation by NHRIs at the
Commission, the resolution is otherwise a reit-
eration of previous years. Thus none of the con-
cerns raised in previous years have been
addressed.

The resolution takes on added signifi-
cance this year, however, as the Australian gov-
ernment is in the process of substantially weak-
ening the effective functioning of the Australian
human rights commission (see p.2). The irony of
this position is compounded by the reiteration of
operative paragraph 5, which "takes note with
satisfaction of the efforts of those States that
have provided their national institutions with
more  autonomy and  independence."
Notwithstanding the fact that full independence
is a cornerstone of the Paris Principles, it would
be more honest to also note with concern that
the more prevalent pattern here is one of erosion
of independence.

The same core problem exists as in pre-
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vious years. Despite the weaknesses inherent in
the minimum standards promulgated by the
Paris Principles, which place limited responsi-
bilities on national institutions in certain areas,
their implementation remains significant in
gauging the legitimacy and credibility of nation-
al institutions. Aside from failing once again to
request that states and their respective national
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institutions implement standards beyond those
of the Principles, the Australian draft resolution
makes concessions that will not even ensure the
application of the Principles as a basis for the
functioning of NHRIs.

In the draft the Australians state,
"Recognizing that it is the prerogative of each
State to choose for the establishment of a nation-
al institution, the legal framework that is best
suited to its particular needs..." The Paris
Principles hold that NHRIs should be estab-
lished as constitutional or statutory bodies.
Bodies set up by executive fiat are not consid-
ered appropriate.

The Australian draft further notes,
"...the continued importance of the Paris
Principles, recognizes the value of further
strengthening their application..." Even this is a
marked retreat from Australia's formulation of
2002, which read, "...Recognises, ten years after
their formulation, the potential value of further
clarification of the application of these
Principles." The 2002 formulation would have
allowed for the clarification and expansion of
the existing Paris Principles. Perhaps such pos-
itive suggestions may rest a little uneasily with
co-sponsors such as Japan, Bangladesh or the
Philippines.

The Paris Principles and their Limitations

The General Assembly, in its resolution 48/134
of 20 December 1993, adopted the Paris
Principles Relating to the Status of National
Institutions. The Paris Principles require, at a
minimum, that the composition of national insti-
tutions be independent and pluralistic (the
Principles do not pay sufficient attention to the
danger of politically motivated appointments),
and that the methods of operation of national
institutions include interaction with NGOs, aca-
demic and legal experts, and other interested
parties. Responsibilities of national institutions
include the submission of recommendations and
proposals to relevant bodies on legislative pro-
visions, investigations of human rights viola-
tions where applicable, ensuring the
CONTINUED ON PAGE 7

Haiti: Somebody take
responsibility
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(SAHRDC)

Parallel meeting

FTER more than three years
Aof refusing several hundred

million dollars of aid to the
Government of Haiti, thus intensi-
fying the economic hardship of the
Haitian people, the United States
and some European states have
demonstrated interest in maintain-
ing peace and order in the
Caribbean island.

While legitimate efforts by
international forces to promote the
rule of law and quell conflict must
always be welcomed by those sin-
cerely dedicated to the cause of
human rights, the current position
of western governments and their
disposition towards Haiti raise a
number of questions. Given the
complicity of US and French forces
in the forced departure of President
Aristide, the human rights commu-

nity must take affirmative efforts to
investigate abuses already commit-
ted and to limit the suffering of the
Haitian people in this difficult tran-
sitional period.

Future international actions
regarding Haiti, including those of
the Commlssmn on Human Rights
(CHR), must include evaluation of
the political context that has led to
the current crisis. These efforts
must prioritise thorough investiga-
tions into the responsibility of the
US and French governments in the
events leading to the removal of
President Jean-Bertrand Aristide.

Peacekeeping efforts must
also include human rights compo-
nents to ensure that abuses are doc-
umented so that future efforts at
accountability are not undermined.

CONTINUED ON PAGE 15
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NHRI: AUSTRALIA

McHREOC: Australia’s bid for a generic NHRI

BENJAMIN LEE

recognisable, reproducible, consistent the

world over. Inexpensive to produce and
maintain. Identical in form, comparable in con-
tent, and therefore agreeable to consumers
everywhere. Moreover, guaranteed to leave its
market wholly unsatisfied.

It works for burgers and it works for
National Human Rights Institutions (NHRIs).
So the Australian Government thinks.

What has inspired this fusion of fast food
and human rights? The Australian Human
Rights Commission Legislation Bill (2003).
Before this, the Human Rights Legislation
Amendment Bill (No.2) (1999). Before that, the
Human Rights Legislation Amendment Bill
(No.2) (1998).

The Australian Human Rights Commission
Bill (2003) (hereafter, the Bill) is the third
attempt by the current Australian Government to
reconfigure Australia's Human Rights and Equal
Opportunity Commission (HREOC) to fit the
same unhappy confines that cardboard-pack-
aged manufactured meals enjoy.

What has inspired this legislative drive?

Simple. HREOC has fulfilled its mandate
too effectively. It has exposed the misbalance
rife in the Governmental diet: counter-terrorism
legislation in 2003; immigration detention in
2002; the Pacific Solution in 2001; rural need in
2000; Mandatory Sentencing in 1999; and the
condition of Indigenous Australians - continu-
ously. To apply the "Sidoti Test" [the effective-
ness of a national institution is determined by
whether the relationship it has with its govern-
ment is strained. Thus, "if it doesn't have a diffi-
cult relationship with its government, then it's
probably not doing its job"], given the persist-
ence of the Howard Government's legislative
campaign, and its A$7.3 million worth of
HREOC budget cuts since 1996, HREOC
deserves no small pat on the back.

The Bill proposes substantial modifications
to both the form (name and insertion of by-line)
and content (structure, functions and mandate)
of HREOC. Sold, as cause, by the Attorney-
General's Department as a 'refocussing and
enhancing of the Commission's functions', the
Bill, in effect, threatens to remove HREOC's
independence. Thus, removed of its capacity to
serve as a check on the Government through
both cause and effect, HREOC would offer as
much resistance to the Government as grease-
proof paper.

How far can this fast-food analogy run?
Further than you'd think.

THE formula is simple enough. A product -

The Generic Product: Re-packaging HREOC

Name Game

A number of the proposed changes to HREOC
are cosmetic, concerned with form. A proposed
change of name is among these.

'"The Australian Human Rights Commission'
(AHRC) is the Government's offer. Sure, it has a
dry, taciturn edge, but when contrasted with the
descriptiveness and clarity of the "Australian
Human Rights and Equal Opportunity
Commission", really, who knows what you're
getting? Besides, 'HREOC' has accumulated a
wealth of goodwill, and suits HREOC just fine.

Extending well beyond the semantic, this
proposed name chokes of the Government's
desire to strip, dismantle, reassemble and re-coat
HREOC as a generic, re-fitted, confinable prod-
uct that's synchronistically tempered to
Governmental (Liberal/National Coalition)
lines.

Slogan
The Australian Government has also decided
that HREOC has for too long subsisted without
a by-line. Let alone a legislatively conferred
one. The Australian Government has coughed
up "Human rights - everyone's responsibility’.
Nice. But human rights are a positive
award per, for starters, the collective Articles of

Universal Declaration of Human Rights, not a
conditional exchange. Sure, responsibilities and
duties come with rights - the inversion of this is
equally sound and resounded nowhere more
audibly than in the African Charter (and later
mirrored in the proposed Universal Declaration
of Human Responsibilities).

But, without getting too culturally rela-
tive, for the purposes of promulgating the enti-
tlement to human rights, which message is best
pumped out into Australian public space?

The proposed changes to HREOC’s
content, among other things, preempt the
authority of the courts to determine
HREOC applications for leave to
intervene in court proceedings. This
leaves HREOC with as much control as
a burger-flipping 15-year-old casual
employee has over his/her duty manager.

Limited Menu: Changes to Content
Think nutritional information guide. Form and
content, description and delivered product are so
often disparate. The AHRC would be no differ-
ent. The proposed form of the new HREOC is
rouged with the mandate of developing educa-
tion programs and disseminating human rights
information. One wonders whether dissemina-
tion as to the ineffectiveness of the new
Commission would fall within this mandate.
Similarly, HREOC's proposed new content,
when abstracted of form, is no less distasteful.

Asking Permission

Primary among proposed changes to HREOC's
content are amendments to the Disability
Discrimination Act 1992, the Racial
Discrimination Act 1975 and the Sex
Discrimination Act 1984 that would require
HREOC to seek the approval of the Attorney-
General for leave to intervene in cases.
(Approval would not be required where the
Commission is, or was, a Federal judge.)

Since 1986 HREOC have intervened on an
amicus curiae basis in 35 cases. Per HREOC,
'[t]hese include interventions in cases involving
family law issues, child abduction, the rights of
refugees and asylum seekers, sex and marital
discrimination, native title and other general
human rights issues'. The Commonwealth has
been a party in 18 of these cases and made sub-
missions contrary to the Commission in 16
cases.

Removed by Parliamentary amendment in
the former Human Rights Legislation
Amendment Bill (No.2) (1998) this reincarnated
proposal compromises HREOC's independence
by placing its capacity to contest and engage
human rights issues under a political check.

It raises a direct conflict of interest by
empowering the Commonwealth to prevent
HREOC intervention into cases that the
Commonwealth may well be party to.

It preempts the authority of the courts to
determine HREOC applications for leave to
intervene in court proceedings.

It leaves HREOC with about as much con-
trol as a burger-flipping 15-year-old casual
employee has over his/her duty manager (with
appropriate apologies to the ILO and the ICE-
SCR Committee).

Reshuffling Management
The 1986 Human Rights and Equal Opportunity
Commission Act (HREOCA) established a
Commission that was comprised of a President;
an Aboriginal and Torres Strait Islander Social
Justice Commissioner; a  Disability
Discrimination Commissioner; a Human Rights
Commissioner; a Race Discrimination
Commissioner; and a Sex Discrimination
Commissioner.

By the late Nineties this structure had
contracted to a Human Rights Commissioner

that served also as the Acting Disability
Discrimination Commissioner [1997] and since
1999, the Aboriginal and Torres Strait Islander
Social Justice Commissioner has shared the
Race Discrimination portfolio.

If the Australian Government gets its way,
the structure for the Naughties will be a single
President and three general Human Rights
Commissioners. No specialisation necessary or
requested.

This condensing of HREOC is as much dis-
armament as reconstruction. The fusion of inde-
pendent portfolios will undermine the strong
relationships ~ that  specialist HREOC
Commissioners have developed with their con-
stituent groups and, per HREOC, 'has the poten-
tial to result in significant public confusion and
resentment, leaving disadvantaged groups with-
out the advocacy of a specialist Commissioner'.

With no specific requirement that there be a
Commissioner responsible for Indigenous issues
(let alone fulfill the current requirement that the
Social Justice Commissioner have 'significant
experience in community life of Aboriginal per-
sons or Torres Strait Islanders') Indigenous
Australians would be further deprioritised.

Casual Staff

During busy periods Complaints
Commissioners, euphemistically forming a line
of casual staff, will assist in sieving through dis-
crimination complaints and general inquires into
human rights breaches. To HREOC, Complaints
Commissioners are unneeded. The President
already has the ability to delegate powers and
duties to Commission staff.

Value for Money

A further proposal removes HREOC's ability to
recommend financial compensation after inquir-
ing into complaints. This final proposal rele-
gates HREOC to an exclusively administrative
function equivalent, to run with the undercurrent
metaphor, to the collection and dissemination of
nutritional information.

International Cuisine

Inasmuch as French cuisine and fast-food are
polar, the prescriptions of the Paris Principles
and the Australian Government's conception of
an NHRI are equally distant. The Paris
Principles advocate independence.
Independence can be determined through the
breadth of an NHRI's mandate [Principle 2]; its
license to be vocal [Principle 3(a)(iv)]; its abili-
ty to remain financially afloat [Principle 5].

No Michelin star for the Australian
Government.

Wrapping Up
Ultimately, the future of Australia's HREOC is

invested with the Australian Senate.
In their Dissenting Report to the Senate

Legal and  Constitutional  Legislation
Committee's Inquiry into the Provisions of the
Australian Human Rights Commission

Legislation Bill 2003 (May 2003), six Senators
from the Australian Labor Party (ALP), the
Greens and the Democrats closed with the for-
midable statement: 'The Senators who have
signed this report are of the view that this legis-
lation is not worthy of a Second Reading, and
should be opposed by the Senate...The
Government has twice before proposed almost
identical legislation. This third attempt repre-
sents an ideological obsession of the Howard
Government at taxpayers' expense'.

Agreed. But in the off chance that the Bill
should sneak through to ratification, rest assured
that a Private Member's Bill would soon emerge
off the back of persistent harassment. It would
propose only one amendment to the Australian
Human Rights Commission Legislation Act
2004 - a change of by-line. Something comple-
mentary to both the form and content of
Australia's new NHRI. I'm thinking "AHRC:
Would you like rights with that?"
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NHRC Nepal: Keeping the peace

National Human Rights Commission

(NHRC) has confronted the unenviable
task of attempting to promote and protect human
rights in a society shattered by internal conflict.
The Nepalese government's human rights record
over recent years has been questionable. During
the life of the Commission, Nepal has experi-
enced ongoing and devastating internal conflict
between the Maoist insurgents and the Nepalese
government, with over 9000 estimated casual-
ties. In May 2002, King Gyanendra Bir Bikram
Shah Dev dissolved Parliament, and assumed
executive power. The dissolution of Parliament,
the country's general political environment and
the ambivalence of the Nepalese Government
towards the NHRC has hindered the process of
transforming the theoretical basis of the Paris
Principles into reality. Nevertheless, the NHRC
has made some progress despite formidable dif-
ficulties; what remains to be seen is whether
those difficulties will soon become insurmount-
able.

SINCE its inception in May 2000, Nepal's

Recent NHRC Initiatives

The NHRC was established by the Human
Rights Commission Act, 2053 (1997) (the Act).
In executing its primary responsibility of the
promotion and protection of human rights, the
Act authorises the NHRC to: conduct inquiries,
inspections and investigations; undertake
research or reviews of matters of domestic or
international law or matters of human rights;
encourage the functioning of non-governmental
organisations; and publicise and propagate
human rights education efforts.

In May 2003 the NHRC presented a
draft peace agreement, the Human Rights
Accord (the Accord), to both the Government
and CPN-Maoists. The Accord was designed to
bind both sides to the conflict and calls for inter-
national monitors, including participation of the
Office of the High Commissioner, to undertake
independent monitoring of the human rights sit-
uation in Nepal and to provide the NHRC with
technical assistance. The Accord provides for
monitoring of abuses by both sides to the con-
flict. It is thus of concern that the Government's
statement of 26 March 2004 to the UN
Commission on Human Rights refers only to
violations by the Maoists.

In addition, on 10 March 2004 the
NHRC called for minimum immediate steps for
human rights protection. Measures sought by
the NHRC include a basis for legal action
against those willfully providing false or mis-
leading information to it as well as protection
for its staff and representatives as well as wit-
nesses providing it with information; as well as
assurance of free movement without advance
notice of NHRC representatives.

However, in a letter to the NHRC dated
29 March 2004, the Home Ministry not only
accused the NHRC of preparing "one-sided
reports" but also ordered advance notice of any
future NHRC investigations into complaints
against security forces as well as the inclusion of
a security force representative on investigation
teams - a direct and unlawful assault on the
impartiality and independence of the NHRC and
in flying in the face of its statement of 26 March
2004 to the UN Commission on Human Rights
in which it pledged support to the NHRC in the
discharge of its mandate.

If the NHRC is to effectively discharge
its mandate, it must able to conduct its investi-
gations without notice. The composition of its
investigative teams cannot be tainted by the per-
ceived or actual partiality of members of the
security forces.

Dubious Initiative

In late 2003, the Nepalese Government
announced its intention to establish a 'Human
Rights Promotion Centre' (the Centre). The
Government's "Directive on the Establishment,
Work, Duties and Rights of the Human Rights
Promotion Centre, 2003" (the Directive) propos-
es several objectives of the Centre that overlap

with the Paris Principles and the objectives out-
lined in Article 9(2) of the Act. Examples of
such Directive goals include: 1) the "launch [of]
promotional programmes in an effort to securing
the fundamental rights of the people as envis-
aged in the 1990 Constitution"; 2) the provision
of "concrete recommendations to the
[Government] regarding its roles and responsi-
bilities on the essential laws, policies and pro-
grammes to be implemented also in accordance
with the international agreements of which
Nepal is signatory to"; and 3) the maintenance
of "contact and co-ordination with the civil soci-
ety on behalf of [the Government]". The chief
distinguishing factor between the objectives of
the Centre and those in the NHRC is that the
Centre appears to be dramatically less independ-
ent than the NHRC.(see box)

The Government recently also promised
the creation of an independent "High-Level

( Lookalike - and a fraud? )

According to the Nepal Government’s Directive
setting up a ‘Human Rights Promotion Centre’:

- the Centre is subject to a 'Direction Committee'
made up of civil servants;

- the Centre's Secretariat is to be located in the
Office of the Prime Minister and Council of
Ministers;

- the Centre is obliged to promote
Government's human rights initiatives;

- the budget for the Centre is allocated via the
Office of the Prime Minister;

- the Government selects the Centre's Director
and its Legal Advisors; and

- the Government "will be in a position to provide
essential directions to the Centre.

the

The Government has apparently created a human
rights watchdog with objectives strikingly similar to
those of the Commission but without the inde-
pendence crucial for the successful and transpar-
ent functioning of any human rights institution. At
the very least, the similarities between the man-
dates of the Centre and the Commission may cre-
ate the appearance that the Centre is designed to
undermine the Commission and the credibility of
the Commission. The International Commission of
Jurists (ICJ) has reported that by establishing the
Centre, "the Government of Nepal has...sought to
undermine the independent [Commission]."

The Centre has the potential to usurp the
Commission's jurisdiction and powers. There is
also potential for the Government to exert control
over the Centre's activities. The credibility and rep-
utation of the Commission may be jeopardised by
the existence of an alternative - but not totally
independent - body. The Nepal Government
should immediately clarify the role of the Centre.
Further, if the Centre is to remain part of Nepalese
civil society, it must be independent from the
Government and its responsibilities clearly distin-
Q;uished from those of the Commission. /

Human Rights Protection Committee".
However the Committee's power, composition
and relation to the NHRC have yet to be clearly
articulated.

Other Challenges

The inability to deal with human rights abuses
perpetrated by Members of the Nepalese armed
forces remains a key barrier in the NHRC's abil-
ity to protect and promote human rights in
Nepal. The source of this infirmity is Article 10
of the Act, which states, "The Commission shall
have no power to inquire into or institute any
other proceeding on....[a]ny matter within the
jurisdiction of the Military Act." (A limited
exception exists for certain matters within the
jurisdiction of the courts). By way of context,
the Military Act, enacted in 1959-60, has not
been updated to accord with the Constitution of
Nepal of 1990; under the Military Act, effective
command of the military is vested in the King
rather than in civilian government.

In place of the NHRC, the police, armed
police and armed forces have instituted "'Human

Rights Cells' to facilitate internal resolution of
human rights issues. Nevertheless, human rights
violations ranging from extrajudicial executions
to torture continue to be perpetrated by the
armed forces and recorded by the NHRC and
external monitors.

One example is the Mudbhara incident,
in which the NHRC alleges that four school stu-
dents were killed in an army operation. The
armed forces reportedly have refused to answer
any of the NHRC's queries. The Army's Human
Rights Cell then apparently conducted an
inquiry into the incident; the results of this
inquiry were never made public. Unsurprisingly
then, the ICJ has characterised the Army's
Human Rights Cells by the ICJ as "a toothless
and largely fictitious entity, designed as win-
dow-dressing to disarm critics rather than as a
serious institution contributing to the process of
reform".

However, even if the Human Rights
Cells begin to function more effectively and
fairly, internal inquiries can never be - and can
never appear to be - as transparent and account-
able as external inquiries. Moreover, the fact
that the armed forces - a significant source of
human rights abuses - fall outside the NHRC's
jurisdiction severely impairs the ability of the
NHRC to fulfill its mandate, undermines its
credibility and is inconsistent with the Paris
Principles' direction that a national institution
have "as broad a mandate as possible".
Accordingly, the NHRC must be granted juris-
diction over the armed forces, and the Human
Rights Cells within the armed forces should be
either dramatically reformed or abolished alto-
gether.

The NHRC has also issued several
reports regarding human rights violations com-
mitted by the Maoists, such as its report on the
Nagi Incident of 5 July 2003 in which it found
the Maoists responsible for an explosion that
caused several deaths including that of a non-
combatant civilian, and that the explosion had
occurred "in contravention of the provision con-
tained in Article 3 of the Geneva Convention
[sic] of August 12, 1949." However,
Commissioner Sushil Pyakurel has noted the
lack of a real mechanism to bring to justice the
Maoists responsible for human rights abuses.

Though the Paris Principles stress the
necessity of adequate funding for a national
institution "to enable it to have its own staff and
premises, in order to be independent of the
Government and not be subject to financial con-
trol which might affect its independence," insuf-
ficient Government funding has plagued the
NHRC since its inception. The NHRC's inade-
quate fiscal resources have contributed to ineffi-
ciency in the handling of complaints, problems
retaining and hiring staff, and difficulties in exe-
cuting its mandate.

Accordingly and consistent with its
commitment to provide necessary facilitation to
the NHRC in the execution of its mandate, the
Nepalese Government should increase funding
to the NHRC, and this funding must be provid-
ed unconditionally to ensure the NHRC's inde-
pendence. In addition, foreign donors should
contribute aid to the NHRC as unconditionally
as possible.

Despite its recent commitment to an
effective NHRC, the Government's actions
respecting the NHRC can be regarded as a con-
certed campaign to weaken its ability to fulfil its
mandate. The Nepalese Government may argue
that this is an unfair characterisation of its poli-
cy stance, particularly in light of Nepal's internal
conflict.

Attacks on the State, however, are no
excuse for failing to protect the people of the
State from attacks on their fundamental rights
and freedoms. Both the Government and CPN-
Maoists should immediately sign the Human
Rights Accord drafted by the NHRC and
endorsed by Acting UN High Commissioner for
Human Rights Bertrand Ramcharan in
September 2003.

Such action will demonstrate a true com-
mitment to the protection of the human rights of
the people of Nepal.
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NHRC-PHILIPPINES

Is auto theft part of the mandate?

HE  Philippines = Human  Rights

I Commission (PCHR) has been restruc-
tured to focus on development issues
through economic, social and cultural rights. In
an interview to Human Rights Features on 7
April 2004, Max de Mesa of the Task Force
Detainees of the Philippines (TFDP), a promi-
nent NGO in Southern Luzon, discussed these
changes and their impact. The most significant
change is that the PCHR chairperson,
Purificacion Quisumbing, is open to working
more closely with NGOs. The difficulty lies in
leveraging this willingness to produce observ-
able results. Mr. de Mesa and TFDP have yet to
observe any positive results from PCHR's new
attitude. There has been no change in the field or

tation of being "apologists for the military."

In 1993, Philippine human rights NGOs
determined that about one-third of the total
PCHR personnel had military backgrounds. In
the same year, TFDP filed complaints against
PCHR personnel who were organising paramili-
tary vigilantes. The President alone selects the
Chairperson and four Commissioners to the
PCHR. This seriously impairs the PCHR's
autonomy, as the President often selects com-
missioners likely to be lenient in their evalua-
tions of the military's human rights record.

According to the Paris Principles, an
NHRI should be able to "hear any person and
obtain any information and any documents nec-
essary for assessing situations falling within its

daily operations of the
PCHR. Problems specif-
ically highlighted by
Mr. de Mesa include
staff shortages, lack of
independence and fail-
ure to utilise barangay
(administrative  unit)
human rights offices.
The PCHR
needs more staff to doc-
ument human rights sit-
uations in the field. Mr.

In 1993, human rights NGOs determined
that about one-third of the total PCHR
personnel had military backgrounds. In
the same year, complaints were filed
against PCHR personnel who were
organising paramilitary vigilantes. The
President alone selects the Chairperson
and four Commissioners to the PCHR,
seriously impairing its autonomy.

competence." To facili-
tate this, "the national
institution shall have an
infrastructure which is
suited to the smooth
conduct of its activities,
in particular adequate
funding."

Regional offices
of the PCHR do not
have enough vehicles to
conduct investigations
in remote areas.

de Mesa suggested that the PCHR depute mem-
bers of the NGO community to fill this need. A
memorandum of understanding exists between
the PCHR and the police and military. The
PCHR may extend the protections and benefits
of the memorandum to members of civil society
by deputizing specific NGOs and/or their mem-
bers. Such deputization would not only enhance
the PCHR's ability to monitor a greater range of
human rights situations throughout the
Philippines, it would give NGOs more legitima-
cy in the eyes of the police and military.

Also, Mr. de Mesa emphasised that
PCHR lacks true independence from the
Philippine government. The Department of
Foreign Affairs prepares PCHR's final report.
While input is collected from PCHR, NGOs are
not invited to comment. Mr. de Mesa referred to
the Department's review of PCHR's reports as
"censorship, not editing."

In addition, Mr. de Mesa noted that
barangay human rights offices have become
overtaken by political rhetoric. Barangay human
rights offices operate at the neighbourhood level
to provide human rights education and docu-
mentation of abuses. These offices have great
potential but are grossly under-utilised. Lack of
support and information regarding barangay
activities extends to the point that many are
unaware that the offices even exist. In fact, in
August 2002, several individuals slated as repre-
sentatives of barangay offices were not aware of
their selection.

In addition, the PCHR has not aggres-
sively sought to provide input to the government
on high profile issues, such as terrorism. The
Philippine Congress is working toward compre-
hensive anti-terrorism legislation. Nothing on
PCHR's website indicates that the PCHR has
provided any input regarding this legislation,
despite the clear impact such legislation would
have on human rights. The PCHR's recent focus
on development issues could lead one to believe
there will be no input from the PCHR.

In addition to issues highlighted by Mr.
de Mesa, the PCHR has failed to fulfill its obli-
gations as a national human rights institution
(NHRI). In 1992, the Commission on Human
Rights adopted the "Paris Principles" (1992/54),
a consensus resolution on the status of national
institutions for the protection and promotion of
human rights. The resolution articulated clear
guidelines on the responsibilities, composition,
autonomy, and methodology of NHRIs.

The effectiveness of any NHRI hinges
on its independence from the executive machin-
ery of national governments. The spirit of auton-
omy pervades the entire text of the Paris
Principles. Yet, the PCHR has developed a repu-

Consequently, PCHR staff travel with the mili-
tary when they are investigating allegations
against military officers and associates in those
areas. While the PCHR is seriously under fund-
ed, the Lawyers Committee for Human Rights
noticed "existing resources are grossly misused
by the national office." Too many staff members
are based in Manila, leaving regional offices
with too little staff and too few resources.

As stated in the Paris Principles, "[a]
national institution shall be vested with compe-
tence to protect and promote human rights." The
PCHR is empowered to investigate any claims
of human rights violations involving "civil and
political rights." "Civil and political rights" are
meant to refer to the rights in the Universal
Declaration of Human Rights. The PCHR has
entertained complaints ranging from breach of
contract to auto theft. NGOs view this as a delib-
erate attempt to obscure the meaning of human
rights and shift blame for human rights viola-
tions from the government to non-government
entities such as the New People's Army, the

tured and ill-treated, particularly while held in
police cells during the initial interrogation peri-
od before formal charges were laid."

Another major weakness is PCHR's fail-
ure to acknowledge the important role of NGOs
in the protection and promotion of human rights.
NGOs have provided important expertise to the
Commission to a limited degree, but PCHR
could leverage NGOs' expertise to a much
greater extent.

The UN handbook on NHRIs states, "[a]
national institution, like any other organization,
must take care to ensure that its methods of work
are as efficient and effective as possible." In the
case of the Philippines, the PCHR's operational
efficiency has been severely undermined by its
enormous caseload and sizeable backlog of
cases. Of the 6,638 cases filed with the
Commission between 1986 and June 1990, only
881 cases have been referred to courts and other
agencies. Of these 881 cases, only 53 have been
tried or resolved by the courts or other agencies.
Of the 53 cases, 34 have been dismissed and
only four people have been convicted.

The UN Centre for Human Rights dis-
courages governments from creating commis-
sions whose jurisdiction overlaps with other
bodies. When more than one entity is tasked
with the promotion and protection of human
rights, functions are often duplicated and the
efficiency and effectiveness of all institutions
are jeopardised.

In addition to the PCHR are the
Presidential Human Rights Committee, the
Presidential Committee on Disappearances, and
the Office of the Presidential Advisor on the
Peace Process. Carrying out investigations of
complaints made against government personnel
is the responsibility of the Office of the
Ombudsman. Amnesty International noted that
the Office of the Ombudsman was tainted by
controversy after police officers in a number of
high profile cases were exonerated, often despite
solid evidence indicating their guilt.

In addition to making many of the tasks
and responsibilities of the PCHR redundant, the
creation of other committees and commissions
adds unnecessary complications to the human
rights process. By creating organisations that
compete with the PCHR, the Philippine govern-
ment has defused PCHR's authority and under-
mined efforts to improve human rights.

As explained in

Moro National
Liberation Front and the
civilian  population.

Lack of clarity about
what  constitutes a
"human rights viola-
tion" adversely affects
the credibility and effec-
tiveness of the PCHR.
When  human
rights are imprecisely
defined, programmes to

The PCHR has entertained complaints
ranging from breach of contract to auto
theft. NGOs view this as an attempt to
obscure the meaning of human rights and
shift blame for violations to
non-government entities. The lack of
clarity on what constitutes a "human
rights violation" adversely affects the
credibility and effectiveness of the PCHR.

the UN handbook, "the
capacity to advise, no
matter how broadly
framed or expertly used,
is of little value in the
absence of a correspon-
ding willingness on the
part of the recipient to
consider and act on the
information it obtains."
As the example below

teach human rights

illustrates, PCHR's rec-

methodology are undermined. As reported to the
Fourth Workshop on Regional Human Rights
Arrangements in the Asian and Pacific Region,
by 1996 the PCHR had trained more than 50,000
personnel from the military and police forces.
That number, although large, is meaningless
unless the training programme has resulted in a
qualitative improvement in the nation's human
rights situation. Given that both the PCHR and
TFDP have attributed the majority of current
human rights violations to police and military
forces, one must question the effectiveness of
human rights education.

The US State Department's 1996
Country Report on Human Rights Practices
noted that while the PCHR, "maintained its pro-
gram of human rights awareness training in the
military... no comparable program exists for
police and custodial officers in charge of jails
and prisons, where physical punishment is com-
mon." Amnesty International's 1997 Annual
Report noted the dismal treatment of detainees,
stating, "[c]riminal suspects were reportedly tor-

ommendations are not consistently followed by
the government agencies.

In July 1996, the Department of Interior
and Local Government (DILG) distributed a
primer to the police force on the rights of sus-
pects. The primer, prepared in coordination with
the PCHR, reiterated standing directives to law
enforcement agencies to avoid unnecessary
force. However, "abuses continued." If the
PCHR's suggestions continue to be ignored
there will be little incentive for PCHR to aggres-
sively carry out its mandate.

As envisioned in the Paris Principles,

NHRIs must function independently of govern-
ments to be empowered with the resources nec-
essary to promote and protect human rights. As
examples from the PCHR have shown, the
PCHR is neither independent in its relationship
to the government nor effective in its investiga-
tions of human rights abuses. The PCHR does
not serve the intentions and objectives for which
it was created and does not enjoy the respect and
trust of those it was intended to assist.
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ICC of NHRIs: Quality required, not quantity

THE International Co-ordinating Committee
must play its part too - by ensuring that the
national institutions that you recognise are in
genuine compliance with the Paris Principles.

- Mary Robinson, UN High Commissioner for
Human Rights, addressing the ICC Annual
Meeting, 2001

HE International Co-ordinating
TCommittee (full name 'International Co-

ordinating Committee of National Human
Rights Institutions for the Promotion and
Protection of Human Rights') (ICC) is the inter-
national representative body of National Human
Rights Institutions (NHRIs), established by
international NHRIs in December 1993 (CHR
Res 1994/54). The ICC holds an Annual
Meeting parallel to the CHR, which this year
will be held in Room XXIII on 15-16 April. (See
www.nhri.net for the meeting programme).

Purpose and mandate

Since 1994 the role of the ICC has been cap-
tured in CHR resolutions along the following
lines:

“Welcomes the important role of the
International Coordinating Committee of
National Institutions in close cooperation with
the Office of the High Commissioner, in assess-
ing conformity with the Paris Principles and in
assisting Governments and national institutions,
when requested, to follow up on relevant resolu-
tions and recommendations concerning the
strengthening of national institutions. (CHR res-
olution 2003/76).” This year's Australian spon-
sored draft resolution once again contains this
formulation.

Thus, the Commission has recognised
the ICC as having a threefold role: (1) assessing
conformity with the Paris Principles, (2) provid-
ing technical assistance to Governments and
NHRI's (when requested), and (3) to follow up
on resolutions and recommendations relating to
the strengthening of NHRI's. In practice, this
translates to the ICC coordinating the activities
of NHRI's, providing technical support to
NHRI's together with the Office for the High
Commissioner of Human Rights (OHCHR), and
organising international conferences and work-
shops.

To date, the ICC in conjunction with the
OHCHR has on the whole done good work in
promoting NHRI's and in providing technical
assistance (roles 2 and 3). However, increasing-
ly the membership of the ICC is tending to call
into question the first of its roles, as not all of its
NHRI members actually conform to the Paris
Principles themselves.

Paris Principles

The Paris Principles are the internationally
accepted standards against which NHRIs are
measured (see lead story). Together with the
National Institutions office of OHCHR, the ICC
is the dedicated international body with the role
of promoting and strengthening these standards.

However, the accreditation standards of
the ICC exposes a conflict between how the ICC
has interpreted its role in assessing conformity
with the Paris Principles and its role in provid-
ing assistance to NHRI's. In its eagerness to
accredit NHRI's and to reinforce the internation-
al presence of NHRI's, the ICC has given
accreditation to NHRI's whose mandates and
practice fall short of the Paris Principles. On the
one hand, this practice has no doubt been moti-
vated by a perceived need to create an inclusive
as opposed to exclusive ICC membership. On
the other hand, it has given the appearance of
credibility to flawed national institutions, whilst
at the same time tending to undermine the repu-
tation of the ICC and its work.

ICC membership

This year's report of the Secretary-General to the

CHR on NHRI's (E/CN.4/2004/101) states that
to date the ICC has accredited 46 NHRI's as
members of the group of National Institutions.
Membership is important to NHRI's, as this
determines whether that institution will be for-
mally recognised by the UN as a national insti-
tution with the capacity to address the CHR and
other UN fora.

The membership of the ICC itself is
made up of 16 accredited NHRI's; that is 4
NHRI representatives from the four regional
groups - Africa, Asia, Asia/Pacific and Europe -
elected from within each regional group for a
term of two years. The current Chair of the ICC
is the Conseil Consultatif des Droits de
I'Homme [Human Rights Advisory Council]
(CCDH) of Morocco.

The ICC's rules of procedure provide
that: "Only National Institutions which comply
with the Paris Principles shall be eligible to be

How not to be an NHRI

ON its website the Danish Institute describes itself
as "a national human rights institution in accor-
dance with the UN Paris Principles". It then goes
on to describe the scope of its work as including
"research, analysis, information, education, docu-
mentation, and complaints handling". Moreover, it
claims to take a "multidisciplinary approach to
human rights". Most would probably agree that in
the area of promoting human rights (e.g. research,
analysis, information, education) that it can legiti-
mately claim to be multidisciplinary in these areas.
However, the same cannot be said in the area of
protection, in particular, the scope of complaints
handling.

The Danish Institute's principal complaints han-
dling mechanism is the Complaints Committee for
Ethnic Equal Treatment (Complaints Committee).
However, the Complaints Committee can only hear
complaints involving discrimination on grounds of
race or ethnic origin. It does not therefore have
jurisdiction to deal with other grounds of discrimi-
nation, such as sex or disability, let alone the
numerous other human rights contained in the
International Covenant on Civil and Political Rights
and the International Covenant on Economic
Social and Cultural Rights.

members of the group of National Institutions"
(clause 3). The rules could not therefore be any
clearer: if you do not comply with the Paris
Principles you cannot be a member of the group
of National Institutions. Moreover, if any exist-
ing member is failing to comply with the
Principles the Chair or the accreditation sub-
committee "may initiate a review of that mem-
ber's membership" (clause 3(g)). But in practice
the ICC's accreditation sub-committee (or cre-
dentials committee) has shied away from serious
peer review of its membership, thus proving
ineffective and inconsistent in assessing the
compliance of its members.

As the International Council on Human
Rights Policy observed in its comprehensive
report 'Performance and Legitimacy: National
Human Rights Institutions' (2000), hardly any
national institution can be said to comply with
the entirety of the Paris Principles. However,
there are at least two areas that most observers
and practitioners agree represent essential char-
acteristics of an NHRI: (1) NHRI's should meet
certain basic standards of independence and
impartiality, and (2) a national institution should
deal with individual complaints. In these two
areas the ICC membership is seriously lacking.

Government clones

The Copenhagen Declaration adopted by the 6th
World Conference of national institutions in
2001 underlined the principle that NHRIs
should be independent from the executive func-
tions of government and appealed to states to
respect this principle. This principle is regularly
repeated in the regional group meetings and
conference declarations, most recently in the

Concluding Statement of the 8th Annual
Meeting of the Asia Pacific Forum in February
this year.

This standard has not however been
reflected in the practice of the ICC's accredita-
tion sub-committee. To take just one example:
the current Chair of the ICC, CCDH of
Morocco. There is much to applaud in the work
of the CCDH, however, it cannot be considered
to be independent from the Moroccan executive.
To start with, its membership includes five gov-
ernment ministers. And whilst officially inde-
pendent, its budget is principally paid for by the
King. Human Rights Watch (HRW) has reported
that whilst it has "cautiously criticized govern-
ment policies and practices" it has "tended to
emphasize the positive in Morocco's human
rights record, and has shown deference toward
authorities on the most politically contentious
issues." HRW conclude: "Overall, the CCDH
has only taken up issues and made recommen-
dations when it receives official encouragement
to do so, rather than on its own initiative."

In short, still too many NHRIs are gov-
ernment clones and such institutions should not
be given membership of the group of National
Institutions.

Promotion and protection

Failure to conform to the Paris Principles is not
however confined to States from the South.
Paragraph 1 of the Paris Principles provides: "A
national institution shall be vested with compe-
tence to promote and protect human rights."
(emphasis added) An NHRI that protects human
rights should include a complaints handling pro-
cedure. Whilst some NHRI's have excelled
themselves in policy work and promoting
human rights, they have proved deficient in
actively protecting human rights. The Danish
Institute for Human Rights is one such example
(see box). The intention here is not to isolate for
criticism the value of the work of Moroccan
CCDH or the Danish Institute - they are far from
being the worst or only offenders - rather, to
recognise their limitations and that they and
other member NHRIs do not comply with
important parts of the Paris Principles.

Quality and quantity

There are serious and complex questions as to
whether slavish conformity with the Paris
Principles is, in any event, the best way for
national institutions to secure effective perform-
ance. This is a matter of ongoing concern for the
OHCHR and the ICC. However, the criteria for
membership of the ICC should not be blurred by
this continuing analysis and debate.

If international mechanisms, such as the
ICC, are to instil confidence and gain credibili-
ty, then the ICC needs to maintain consistency in
its work by abiding by its own mandate and pro-
cedural rules. The CHR and the General
Assembly have, since 1994, taken the view that
the Paris Principles - imperfect as they may be -
represent the consensus view as to the basic
essentials of an NHRI. The ICC's function is "to
create and strengthen National Institutions and
to ensure that they conform to the Paris
Principles" (preamble, ICC rules of procedure).
It is therefore not for the ICC to cherry-pick
from the Paris Principles those principles it con-
siders its members should comply with.

Membership of the group of National
Institutions should be based on conformity with
the Paris Principles or, at the very least, very
close conformity coupled with concrete propos-
als to ensure full compliance. The ICC can fulfil
all its functions - such as co-ordinating, support-
ing, creating and strengthening NHRI's - with-
out reducing its accreditation standards, as non-
members can participate in all these activities in
any event. Its mandate is to create and improve
the quality of NHRI's, not merely the quantity of
its members.

The Secretary-General's report to the

CONTINUED ON PAGE 6
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NHRC-INDIA

There’s a cop in my Commission!

of India (NHRC) was one of the first

national human rights institutions to be set
up in the Asia Pacific region, and when com-
pared to the half-hearted mandates of some
other institutions and the piffling amounts of
independence granted them, it has done well.

THE National Human Rights Commission

Alive but not kicking

With regard to the minimum standards test - the
Paris Principles - the NHRC just about scrapes
through. Not everything can be blamed on the
NHRC however. The Government of India, hav-
ing established the institution amid a torrent of
international criticism on its human rights
record, apparently believed the NHRC would
get on and settle down like any other govern-
ment institution, collecting files and generally
keeping quiet. This, the NHRC has achieved. It
has amassed enough complaints to keep it going
at ten times its current capacity. Its statements
are run-of-the-mill, the kind that would not
inspire its own research interns. It has spoken
out at times, but has failed to ensure that its
voice echoes around the corridors of power, in
the media, and among rights activists for whom
it could have served as a steadfast anchor.

Most important, it has not dared to chal-
lenge the troubling disrespect it is shown by the
State, the establishment that set it up and which
is responsible for the NHRC's survival and well-
being. The NHRC's annual reports go un-tabled
in Parliament. State governments more often
than not thumb their noses at the NHRC's "rec-
ommendations" urging them to pay compensa-
tion for human rights violations. Posts at the
already short staffed institution lie unfilled for
months. Its powers remain restricted - human
rights violations by the armed forces lie beyond
its purview. NHRC members however have not
thought to throw the rule book in the
Government's face, submit a couple of angry
resignations, or rage at the indignity of it all
through guest columns in the media. Because
that might imperil that chance of snagging a
gubernatorial post after the NHRC stint is over.
It's the back of the beyond anyway.

A new beat for the cops?

According to Section 4 of India's Protection of
Human Rights Act 1993 - the enabling legisla-
tion for the setting up of the National Human
Rights Commission - the President of India
appoints the Chairperson and other members of
the Commission based on the recommendations
of a Committee comprising of the Prime
Minister of India, the Speaker of the Lok Sabha
(lower house of Parliament), the Home Minister,
the leader of the opposition in the Lok Sabha
and Rajya Sabha (upper house of Parliament)
and the Deputy Chair of the Rajya Sabha. The
Appointments Committee is not free from polit-
ical influence and in practice recommendations
evince a pro-government stance. The opposition
is given two spots in the Committee and the rep-
resentatives of the Government form two-thirds

majority in the Committee. Independence in the
appointment committee, as is insisted upon by
the Paris Principles, is therefore not assured.

And so on to the latest: the newest mem-
ber of the NHRC is a former director of India's
Central Bureau of Investigation (CBI), a federal
police investigating agency. The post was lying
vacant since November 2003, and the
Government appears to have moved to appoint
Mr. Sharma in haste, six months later, when the
Lok Sabha had been dissolved, and as such,
there was no opposition to consult.

A petition has been filed by a civil rights
organisation in the Supreme Court, challenging
the appointment, and the final result is awaited.
The appointment is however only the latest indi-
cation from the Government that the NHRC is
not to be let loose, even with the limited powers
it has. In fact, the appointments to the NHRC
show a near-complete disregard of the Paris
Principles as well as of the Protection of Human
Rights Act. The well-recorded fact that a signif-
icant number of complaints received by the
NHRC relate to violations of human rights by
the police was completely overlooked. Further,
this appointment comes in the wake of NGO
disquiet over the large number of Intelligence
Bureau personnel working in the NHRC.

What the law provides

It is not as if the appointments process has been
untainted this far. Chapter II of the Protection of
Human Rights Act 1993 specifies that the
Commission shall be headed by a person who
has been Chief Justice of India. The other mem-
bers of the Commission shall include a former
judge of the Supreme Court, former Chief
Justice of a High Court, and experts in matters
relating to human rights. The current NHRC
membership comprises legal experts, adminis-
trators and public officials. Chairpersons of the
National Commission for Minorities, National
Commission for the Scheduled Castes and
Tribes and the National Commission for Women
are ex-officio members.

Although, the legal fraternity has been
represented in the NHRC, persons having
knowledge and experience in the field of human
rights (the Act provides for two such persons)
have no representation in the NHRC. It seems
unlikely that a Commission meant to protect and
promote human rights can achieve its objective
without giving any representation to those who
work directly for the cause of human rights and
are aware of the various issues that need to be
addressed in this area. If the Commission is to
be represented only by present and former pub-
lic servants, a true and fair representation of the
human rights situation in India cannot be
expected. The enabling legislation setting up the
Commission is restrictive in scope so far as
membership is concerned and fails to guarantee
a pluralistic membership to the Commission as
is required by the Paris Principles, thus violating
the standards in practice.

So who's next for NHRC membership?
How about a former chief of Army staff?

...from page 5

(clause 11.5).

seriously review its peers.

ICC of National Institutions: Quality required...

60th session of the CHR states that the National Institutions Team of OHCHR is considering, in
consultation with the ICC, ways to "strengthen" the work of the ICC. In doing so it should review
the work of the accreditation sub-committee, in particular: (a) whether it is interpreting the thresh-
old standard for membership too generously, and (b) whether it is adequately exercising its power
to initiate a review of membership where an NHRI is not in genuine compliance with the Paris
Principles. With regard to (b), the National Institutions Team should refer to the much tougher
rules of procedure of the Asia Pacific Forum, which specifically set out a procedure "to review
the commitment of a candidate member to take active steps to comply with the Paris Principles
within a reasonable period" and, ultimately, provides for expulsion if a member fails to comply

Operational performance of the ICC is of course of essential importance, but the work of
the ICC, and NHRIs in general, will also be strengthened by increased public legitimacy and cred-
ibility of the membership of the group of National Institutions. The ICC should not be afraid to

Thailand:
Have NHRC, will

kick it around

TATES generally gloat about having a
S functioning National Human Rights

Institution of any kind. Those that don't
earnestly emphasise at multilateral fora that
they will have one soon. Many might bear
down on their NHRCs at home but are careful
not to do it in public, that is, in the interna-
tional arena.

Not so, the Thai Government.

At the recently held annual meeting of
the Asia Pacific Forum of National Human
Rights Institutions (APF) - of which the
National Human Rights Commission of
Thailand is a member - officials representing
the Thai Government took the opportunity to
counter, as it were, remarks made by the Thai
NHRC. As other NHRIs and Government rep-
resentatives looked on, only mildly surprised,
the Thai Government representative reeled off
what appeared to be a prepared point-by-point
rebuttal of the NHRC's statement.

The Thai NHRC is not unused to such
finger-wagging by Bangkok. At home, it con-
tends with harassment and threats to its mem-
bers and is compelled to listen to embarrass-
ing statements by the Prime Minister, no less,
on what he thinks of the United Nations - and
by implication, UN activities such as human
rights and human rights mechanisms.

So much so that the Commissioner
representing the NHRC at the APF meeting,
Prof. Pradit Chareonthaitawee, was moved to
"express... sincere thanks for the support of
the APF, as a whole, and some other members,
[in] kindly writing to the government to
express... concern over the situation and the
interference in the independent role of our
Commissioner to carry out his function".

In 2003, following the NHRC's critical
comments on extrajudicial executions carried
out as part of Thailand's crackdown on drug
traffickers, the Prime Minister made explicit
remarks on the NHRC. Prof. Pradit was
labelled "whistleblower" and "non-patriot"
and was accused of "giving away Thailand's
independence" ostensibly for expressing con-
cern at a UN conference in March 2003
regarding the continuing extrajudicial execu-
tions and the failure of the police to bring the
suspects to the courts.

In the same month, Prof. Pradit also
received anonymous death threats over the
phone, in an attempt to prevent him from
"communicating with the UN". Earlier, in
February 2003, he was threatened with
impeachment for comparing the Prime
Minister to former strongman and dictator
Field Marshal Sarit Tanarat who had garnered
popular support for his regime with his shoot-
to-kill policy against criminal suspects.

For all practical purposes, then, the
NHRC appears incapable of having any say in
the human rights situation in Thailand. Earlier
this year, the Thai Government relaunched its
anti-drug campaign. Jaran Ditapichai, a mem-
ber of the NHRC, stated that the Commission
did not want to see more innocent people
become victims of the operation.

The Thai Government evidently does
not see it that way. When the Commission on
Human Rights (CHR) takes up the agenda
item on National Institutions, member States
that boast of having functioning national
human rights institutions - inadequate as they
may be - need to urge the Thai Government to
show at least a modicum of respect to its
NHRC. NHRCs making statements at the
CHR need to re-emphasise their support for
the Thai NHRC.

Finally, the drafters of the resolution
on National Human Rights Institutions would
do well to consider putting in a substantive
paragraph urging States to provide full coop-
eration and support to their respective NHRIs.

Because Bangkok needs to hear it loud
and clear.
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THE Asia-Pacific region currently exists as the only continent without a region-
al human rights mechanism to adjudicate over the protection of human rights by
member states. All efforts taken to establish such a mechanism, most notably
perhaps through the annual workshops arranged by the UN Office of the High
Commissioner for Human Rights, have been hampered by traditionalist con-
cepts of state sovereignty emphasising the schism between "western' and "non-
western" values. Ordinarily, these regional co-operation workshops follow the
pattern adopted by the 1998 Tehran 'Framework for Regional Technical
Cooperation in the Asian and Pacific Region' by discussing national capacity
building, human rights education, the role of national institutions, and econom-
ic, social and cultural rights. Whilst these are commendable issues, the frame-
work, intentionally or otherwise, has driven a trench between the above issues
and addressing the question of establishing a permanent regional mechanism
for human rights. Beyond the guise of a "step-by-step”, "building blocks"
approach, these developments have heightened the suspicion that the UN
annual workshops are a means for states to avoid establishing any such per-
manent arrangement under the pretext of appearing committed to the ideal.

The fact that 20 years of round-table discussions have produced no tangible
results in this regard signifies that any expectations of a regional mechanism
comparable to that of the European or Inter-American Courts on Human Rights
are unrealistic. Attempts at drafting non-official Asian Charters for Human
Rights have invariably failed, being inconsistent with the obligations of interna-
tional customary or conventional law, or hijacked by self-appointed enforcing
authorities such as the Association of Asian Parliaments for Peace. The Asia
Pacific Human Rights Network (APHRN) suggests that the focus for establish-
ing a regional human rights arrangement needs to be shifted towards those
institutions already functioning in the Asia Pacific region. One possibility is
through enhancing the work of the Asia Pacific Forum of National Human Rights
Institutions (APF), and particularly, its Advisory Council of Jurists (ACJ).

Strengthening the Role of the Asia-Pacific Forum

The APF constitutes the most cohesive regional human rights body in the Asia-
Pacific region. Under the limited but useful guidance of the Paris Principles, the
APF intends to co-ordinate the functioning of national human rights institutions
in accordance with international best practice. But in order for the APF to oper-
ate in the manner of a regional human rights mechanism, a strengthening of its
mandate and operating powers are required. The mandates of national institu-
tions in the Asia Pacific region have largely been determined by the political
context in which they are created, and thus an imperative must firstly be placed
on establishing a centralised and uniform policy binding on all national institu-
tions, plus a system of assessment for effective implementation of the Paris
Principles. Whilst these principles only exist as a 'lowest common-denominator',
their provisions are yet rarely adhered to by respective national institutions.
Most importantly the APF must take initiatives beyond the Paris Principles to
stress the role of the quasi judicial capacity of national institutions. As mere

Regional mechanisms: A roadmap for the Asia Pacific Forum

commentators on human rights, national institutions capabilities are severely
weakened, but as investigative bodies they serve as a vital connection to any
regional sphere. To date, Asia-Pacific national institutions have been deficient
in recognising their role in the international arena. A broader mandate adopted
by the APF, which would not only specify national institutions' spheres of com-
petence and jurisdiction but also encourage them to intervene in relevant court
cases, would empower the APF to address human rights violations as an inde-
pendent regional adjudicator.

Proposed Role for the Advisory Council of Jurists

The ACJ was established following its endorsement at the Third Annual Meeting
of the APF held in Jakarta, Indonesia, in September 1998. It acts as "a special-
ist advisory body to provide, on request, jurisprudential guidance to the Forum
and its member institutions." Its jurisdiction is to "provide comment, opinion and
advice on the interpretation and application of relevant international human
rights standards, upon request, having regard to settled principles of interna-
tional law and the treaty obligations of the concerned states." Requests may be
taken from national institutions that are members of the Forum, provided the
subject relates only to their national jurisdiction. It has no jurisdiction to receive
requests from individuals, organisations, domestic judiciaries or governments.

APHRN proposes that the Terms of Reference of the Council be extended to
strengthen its judicial capacity, for the purpose of establishing the ACJ as an
Asian-Pacific referral body with quasi-judicial powers akin to a UN human rights
treaty monitoring body, with concomitant powers of regional interpretation or
consultation. A recent case in hand is that of the People's Union for Civil
Liberties v. Union of India, which challenged the legislative competence of
India's Prevention of Terrorism Act (POTA). The Supreme Court upheld the
constitutionality of POTA, thus closing the door on the subject in India. However,
NGOs remain united in their condemnation of the Act as an attempt to rid India
of fundamental legal safeguards relating to due process. The decision by the
Supreme Court has likewise been dismissed as a "concession" to a "panic-
stricken state unable to handle terrorism through the normal legal process."

In this instance, no recourse may be taken to any higher appellate court in Asia
to challenge the Supreme Courts decision from the standpoint of India's obliga-
tions under international customary and treaty law. It is in cases such as these
that national institutions should be expected to immediately refer cases to the
Advisory Council. Whilst it is unrealistic in the current political climate to expect
Asian states to cede sovereignty to a Council whose judgments would be legal-
ly binding, a referral body which may issue authoritative observations and rec-
ommendations would offer a firmer regional means of human rights protection
than any that currently exist. Also, an appeal of a Supreme Court judgment on
the basis of international obligations offers an alternate means of redress, as
opposed to questioning such a judgment on the basis of former national
jurisprudence.

...from page 1

Strengthen, don’t erode...

harmonisation of national legislation with inter-
national law, encouraging the ratification of
international human rights treaties, assisting in
human rights education, and raising public
awareness, to name a select few.

Since the adoption of the Paris
Principles, a number of governments have
established national human rights institutions on
the basis that the Principles constitute high stan-
dards of practice. However, these Principles
only form the minimum standards upon which
such an institution should operate. The
Principles' provisions are by no means exhaus-
tive. Critical evaluations of national institutions
by NGOs in the last decade have uncovered the
inadequacies of the institutions and, by implica-
tion, the principles that govern them, calling for
the need for a re-examination of the Principles.

The lacunae within the Paris Principles
often facilitate governments in utilising national
institutions as administrative machinery in order
to scuttle international scrutiny, a policy that is
antithetical to the very purpose of national
human rights institutions. For example, one of
the responsibilities enumerated is "[t]o promote
and ensure the harmonisation of national legis-
lation, regulations and practices with interna-
tional human rights instruments to which the
State is a party, and their effective implementa-
tion". This restrictive mandate allows certain
States that have not ratified legal instruments
such as the International Covenant on Civil and
Political Rights (ICCPR) to be absolved of
responsibility for protecting the fundamental
human rights contained therein. The Paris
Principles neglect to stipulate that the corpus of
international human rights law be considered.

Likewise, the Paris Principles are
unclear regarding the "quasi-jurisdictional com-

petence" of institutions. Certain institutions,
such as the National Human Rights Commission
of India, have been invested with powers of suo
motu investigation, whereas others, such as the
Danish Centre for Human Rights, are little more
than policy institutes, not mandated to intervene
in individual cases. Powers, such as those given
to the Indian NHRC, are key to ensuring the
protection of human rights. Both models, how-
ever, fall within the broad scope of national
institutions allowable under the Paris Principles.
Some institutions, according to their statute, are
barred from inquiring into abuses by armed

The drafters of the Australian resolution
on National Institutions may wish to note
with concern the lack of freedom for
national institutions to pursue
investigations on their own initiative
without immunity granted to State
bodies such as the military.

forces. The Principles are silent on these issues,
and do not contain any non-derogable standards.
Acknowledgement of such deficiencies
has generated increasing calls for a critical reap-
praisal of the Paris Principles. It has been sug-
gested by the Chair of the Asia Pacific Forum on
National Human Rights Institutions, however,
that a withdrawal from the Principles could
prove calamitous, as a complete revision may
result in new guidelines that are even poorer
than those that presently exist. Thus, it is wiser
to work on strengthening the capabilities of
national institutions through the elaboration of
further international guidelines. A resolution
adopted by the CHR, now in the hands of
Australia, would be a good place to start.

What the Resolution Lacks

If the Australian delegation is truly committed to
the idea of strengthening national institutions, it

may wish to consider further additions to the
draft resolution, such as recommending that
clear mandates of the role and mission for
national institutions are established and commu-
nicated through engagement with the media,
NGOs and other interested parties; and request-
ing that the composition of national institutions
be detailed, addressing the need for transparent
appointments that ensure pluralism and avoid
politically motivated appointments.

The resolution should recognise the
important role that national institutions can play
in interacting with the judiciary and judicial
enforcement mechanisms, and request States to
ensure that national institutions have access to
the courts to facilitate the transparent adminis-
tration of justice. Concern should also be
expresses as to the lack of freedom for national
institutions to pursue investigations on their own
initiative, without interference by State authori-
ties and without immunity being granted to State
bodies such as the military. Also, additional to
operative paragraph 12, which commends the
work of the High Commissioner for his techni-
cal cooperation, it would be useful to request a
drafting of procedures to aid NHRIs in dealing
with complaints and providing legal advice
services, amongst other public services.

Given that even rudimentary provisions
of the existing principles are contravened as a
matter of routine, the challenge for national
institutions is to firstly ensure adoption of the
Paris Principles, and, secondly, to set examples
of best practice in order to further strengthen the
credibility of institutions beyond the limitations
of the Paris Principles. The examples given
above signal the means towards the realisation
of this objective. It is unlikely, however, that
realpolitik and Australia's current domestic pol-
icy toward its own Commission will stretch to
drafting a resolution that aided in actually
strengthening the role of national institutions.
Rather, we must once again settle for mere
rhetorical gestures of the sort.



3

Human Rights Features
13-18 April 2004

MERCENARIES

Armed, dangerous: Hired guns in Iraq & Africa

HE Special Rapporteur on the use of

Mercenaries, Mr. Enrique Bernales

Ballesteros, presented his last report
(E/CN.4/2004/15) to the Commission on
Human Rights at its 60th session in March 2004,
ending 16 years of work on the mandate. If the
mandate is renewed, his successor will have the
difficult task of taking stock of events in Iraq
and, on a smaller scale, in Equatorial Guinea,
and the implications for the self-determination
of peoples and the enjoyment of human rights.
Both events epitomise the varied challenges to
the enjoyment of human rights and the self-
determination of peoples posed by mercenaries
and their organised form, private military com-
panies.

Old form of mercenary activity open new
challenges

It would be good material for a spy novel only if
it did not have deep repercussions for political

Financing, and Training of Mercenaries. The
Convention entered into force in October 2001
but South Africa, Zimbabwe and Equatorial
Guinea have not signed it.

The Convention uses the definition of a
mercenary contained in the Geneva
Conventions. To qualify as a mercenary accord-
ing to article 47 of Protocol 1 of the 1949
Geneva Conventions "(a) Is specially recruited
locally or abroad in order to fight in an armed
conflict; (b) Does, in fact, take a direct part in
the hostilities; (c) Is motivated to take part in the
hostilities essentially by the desire for private
gain and, in fact, is promised, by or on behalf of
a Party to the conflict, material compensation
substantially in excess of that promised or paid
to combatants of similar ranks and functions in
the armed forces of that Party; (d) Is neither a
national of a Party to the conflict nor a resident
of territory controlled by a Party to the conflict;
(e) Is not a member of the armed forces of a
Party to the conflict; and (f) Has not been sent

stability and human
rights in Africa. The
alleged attempted coup
by South Africa-based
mercenaries against the
Government of
Equatorial Guinea, and

in  particular, its
President Teodoro
Obiang Nguema

Mbasangoare - who will
remain in the records, in
the pages of The New
York Times, as an
alleged cannibal - repre-
sents an old form of
mercenary activity but

Three areas of international law relevant
to the regulation of mercenary activity:
(1) the law of neutrality; (2) the
prohibition of the use of force against
the political independence and the
integrity of States; and (3) the
prohibition on the recruitment, use,
financing, and training of mercenaries.
The Geneva Conventions do not prohibit
mercenary activity but deny mercenaries
the protection accorded to combatants or
as prisoners of war.

by a State which is not a
Party to the conflict on
official duty as a mem-
ber of its armed forces."

To Protocol 1 the
International
Convention adds provi-
sions that include mer-
cenaries involved in
internal conflicts within
the remit of internation-
al law. Thus, in addition
a mercenary could be
someone that "(a) Is
specially recruited
locally or abroad for the
purpose of participating

unfolds in a tense regional environment.

Sixty-four men, mostly South Africans
and Angolans, were first arrested in Zimbabwe
on 6 March 2004 as their plane landed, and were
accused of attempting to overthrow President
Robert Mugabe. The plane in which the merce-
naries landed had been bought by a company in
Kansas, in the United States, and an alternative
story was provided - that the mercenaries were
headed to the Democratic Republic of Congo
(DRC) to protect gold mines. With the arrest of
15 additional men, Germans and Kazakhs, in
Equatorial Guinea, a new story emerged - that
the mercenaries, headed by Nick du Toit, a
South African Special Forces veteran, were
believed to be en route to the tiny West African
country.

Chaloka Beyani and Damian Lilly
(2001), in a report produced for the UK-based
NGO International Alert, highlight three areas
of international law relevant to the regulation of
mercenary activity: (1) the law of neutrality; (2)
the prohibition of the use of force against the
political independence and the integrity of
States; and (3) the prohibition on the recruit-
ment, use, financing, and training of mercenar-
ies. The Geneva Conventions do not prohibit
mercenary activity but deny mercenaries the
protection accorded to combatants or as prison-
ers of war.

The two main instruments prohibiting
the recruitment of mercenaries by neutral states
are the Fifth Hague Convention Respecting the
Rights and Duties of Neutral States (1907) and
the Convention Concerning the Duties and
Rights of States in the Event of Civil Strife
(1928), respectively dealing with international
and internal conflict. The prohibition against the
enlistment of mercenaries was further strength-
ened by the inclusion of non-neutral states in
Principle 1 of the Declaration on the Principles
of International Law concerning Friendly
Relations and Cooperation among States, which
states that: "[e]very state has the duty to refrain
from organising or encouraging the organisation
of irregular forces or armed bands, including
mercenaries, for incursion into the territory of
another state."

In 1989 the UN adopted the International
Convention Against the Recruitment, Use,

in a concerted act of violence aimed at: (i)
Overthrowing a Government or otherwise
undermining the constitutional order of a State;
or (i1) Undermining the territorial integrity of a
State." The mercenaries involved in the failed
Equatorial Guinea coup fall under this second
definition, but the provisions of the Convention
do not have monitoring or enforcement mecha-
nisms.

Although it predates the UN
Convention, the African Union's (AU)
Convention for the Elimination of Mercenaries
in Africa (1977) is a much more efficacious
instrument in defining mercenary activity. The

Equatorial Guinea and of Zimbabwe have both
expressed the intention of seeking the death
penalty for the mercenaries.

South Africa adopted the Regulation of
Foreign Military Assistance Act in 1997. But so
far it has not expressed any intention of prose-
cuting the mercenaries. In fact, in a surprising
twist, it has only expressed concern about the
rights of the accused. On 15 March 2004, an
official South African delegation including
members of the police, secret service as well as
the Department of Foreign Affairs, visited
Equatorial Guinea to assess the situation of the
prisoners and establish the cooperation of the
South African Government in their prosecution.

But on 4 April 2004, the Sunday Times, a
South African newspaper, reported an interview
held with the deputy head of the National
Prosecution Authority, Jan Henning. The South
African official claimed that the mercenaries in
Equatorial Guinea had been denied basic human
rights and were injured. He mentioned that
"[t]he wounds [were] not really compatible with
the abrasion of handcuffs" and that "there was
obviously some attempt to treat deep cuts on
their writs and ankles with ointment." Finally, he
declared: "We cannot be seen to assist with a
court process that does not comply with our
respect for human rights, a fair process, where
there is access to legal representation. At the end
of the day, there is the possibility they could be
executed." This declaration put an end to any
intent at bilateral cooperation.

While South African legislation is much
lauded by experts, it has not been tried in prac-
tice. The failed coup in Equatorial Guinea is an
instance of the 'old' type of mercenary activity
which has plagued Africa since decolonisation
including in the Comoros, Nigeria, and the
Democratic Republic of Congo.

The fact that it involves at least three
countries may render the investigation and the
prosecution of the plotters more difficult. The
new Special Rapporteur, if the mandate is
renewed, as it should be, will need to examine
these issues closely.

When private military companies are con-
tracted by a hyperpower

In its 22 March 2004 issue, the Washington Post
quoted, Paul Bremer, the US administrator in
Iraq, as saying: "There is broad agreement that

African Convention
defines a mercenary as
"anyone who, not a
national of the state

against  which  his
actions are directed, is
employed, enrols or

links himself willingly
to a person, group or
organization whose aim
is: a) to overthrow by
force of arms or by any
other means the govern-
ment of that Member
State of the
Organization of African
Unity; (b) to undermine

The role of private military companies
present in Iraq has however been
significant in undermining - albeit

indirectly - the self determination of the
Iraqi people. It is no small contradiction
that at a time when the Coalition
Provisional Authority has sought to
integrate the militias into the Iraqi
security forces, the CPA itself and its
contractors maintain an army - or
rather, armies - of security contractors
to ensure their own protection.

there is no place in Iraqi
democracy for militias."
In this context, the
demobilisation of the
Kurdish Pesh Merga
and the Shiite Badr
Organization were seen
as substantial advances
toward re-establishing
the Iraqi State as the

sole bearer of the
monopoly over the
legitimate means of vio-
lence.

One major imped-
iment to the creation of
one national army and

the independence, territorial integrity or normal
working of the institutions of the said State; c) to
block by any means the activities of any libera-
tion movement recognized by the Organization
of African Unity."

However, the AU Convention has
remained more of a set of guidelines for State
legislation rather than an effective instrument.
The African Convention has been ratified by
Zimbabwe in 1992 but has not been signed by
Equatorial Guinea or South Africa. Even its role
as a model legislation is under question with the
adoption of a substantial divergent legislation
regulating mercenary activity and private mili-
tary companies in South Africa.

As of today it is unclear whether the
Zimbabwean Government can prosecute the
plotters it arrested on charges other than break-
ing immigration laws, but the Governments of

police structure was the continuous presence of
potentially rival militias affiliated to political
parties or religious organisations that could pose
a serious challenge to those who disarm first.
Among the competing groups cited was the
Medhi militia controlled by Mogqtada Sadr, a
group that has taken centrestage last week in the
fight against US forces. The uprising against the
US military occupation was sparked by retalia-
tion following the death of four security con-
tractors working for Blackwater Inc., a US pri-
vate military company. Little noticed so far, the
role of private military companies present in
Iraq has however been significant in undermin-
ing - albeit indirectly - the self determination of
the Iraqi people.
It is not a small contradiction that at a
time when the Coalition Provisional Authority
CONTINUED ON FACING PAGE
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has sought to integrate the militias into the Iraqi
security forces, the CPA itself, and its contrac-
tors, maintain an army (or more exactly armies)
of security contractors in order to assure their
own protection.

On 2 April 2004, the Christian Science
Monitor quoted Peter Singer, an expert on mer-
cenaries, at the Brookings Institution, as stating:
"In Iraq, these private military firms collectively

Second UN Meeting of Experts on Traditional
and New Forms of Mercenary Activities, held in
Geneva in May 2002 which recommended that
article 47 of Additional Protocol 1be modified
so that "the requirement of direct participation in
armed conflict by mercenaries be removed."

In addition, the meeting's report
(E/CN.4/2003/4) stressed "the element of for-
eign involvement as a characteristic of the defi-

represent the largest US
coalition partner, with
an estimated 15,000 to
20,000 "troops" on the
ground."

Demand for
security contractors in
Iraq is so high that they
receive two to three
times the salary they did
in their own military.

Indeed, the ben-
efits of private employ-
ment in Iraq or
Colombia for former
Special Forces are so
significant that the US

This scramble for new hires has also
entailed a lowering of standards of
hiring which may threaten human rights
or provide impunity to past abusers
through contracts in countries outside
the reach of their national judicial
system. The US Company Blackwater
has hired a number of former Chilean
soldiers who may have participated in
abuses under the Pinochet dictatorship.
Global Risks has 1100 employees that
can perform a combat role.

nition of a mercenary on
the grounds that the par-
ticipation of foreign
nationals in non-interna-
tional armed conflicts
bred internal instability
and led to the deteriora-
tion and prolongation of
conflicts because such
foreigners had no actual
stake in the conflict."
Moreover, the
group of experts stipu-
lated:" In order for the
use of foreign security
companies or foreign
armed personnel to be

and British military face a drain on their man-
power - mainly their most skilled soldiers.

Scott Tyson of the Christian Science
Monitor goes on to note that "competition over
the elite troops from private companies is so
intense that it has recently spurred the US
Special Operations Command to formulate new
pay, benefits, and educational incentives to try to
retain them. "Competition with the civilian
world has never been greater," said Gen. Bryan
'Doug' Brown, commander of the 49,000-strong
US Special Operations Command, in congres-
sional testimony."

This scramble for new hires has also
entailed a general lowering of standards of hir-
ing which may threaten human rights or provide
impunity to past abusers through new contracts
in countries outside the reach of their national
judicial system. For example, the US Company
Blackwater has hired a number of former
Chilean soldiers who may have participated in
abuses under the Pinochet dictatorship. The
most widely reported figure in the North
American and European newspapers is the fact
that Global Risks has 1100 employees on the
ground that can perform a combat role, includ-
ing 100 former British SAS, 500 former
Nepalese Gurkhas and 500 ex-Fijian soldiers
present in Iraq. British civil servants receive
armed escort from the 500 Gurkhas of Control
Risks. Its British rival, ArmorGroup, also
employs 700 Gurkhas to protect the primary
American contractors in Iraq, Bechtel and KBR.
And so on. In the context of an internal conflict
such as the one in Iragq, it is difficult to imagine
how those private forces can maintain a position
as non-combatants.

The policy of "Iragization" of security in
spite of the lack of capacity and effectiveness of
the Iraqi police and the Iraqi Civil Defence
Corp, and the continuous and intensifying vio-
lence have left a deep security gap, which has
been a propitious ground for private military
companies offering protection and training serv-
ices. Thus, the US military retreated to outposts
outside the cities in order to avoid ambushes and
direct confrontation with armed elements, while
the protection of reconstruction was privatised.
Under article 6 of 1949 Geneva Conventions, an
occupying power has an obligation to restore
and ensure public order and safety in the territo-
ry under its authority. The reluctance of the US
military to take on a police role is in contradic-
tion with article 6.

In the end, Iraqi civilians lost on all
grounds: (1) While the occupying power shield-
ed from performing its obligations in terms of
policing, they were left unprotected; and, (2)
while the CPA and its contractors contracted
their own protection, militias could become the
only means of protection thereby threatening the
establishment of peace and stability.

The destabilising effect of private mili-
tary companies has already been noted by the

lawful, there must be a formal agreement
between the Government and the corporation
and between the corporation and the security
company (or one agreement between all three
parties)," and that "[t]he agreement between the
Government and the corporation should stipu-
late the number of personnel to be thus
employed; the area in which they can operate;
whether or not they can be armed; and the cir-
cumstances in which they can open fire in
defence of property and/or in defence of life,
which circumstances must take into account the
obligations of the State under human rights law
and the law of armed conflict and should require
the State to investigate any allegation of the
unlawful use of force, and the corporation and
security company to cooperate with any such
investigation, and to enforce its criminal law."
In the current situation in Iraq most of
those conditions are not met. (The report of the

lation, namely weapons control, was weakened
by the possibility to receive an immunity from
offences committed under the Order for a person
"who provides information that leads to the
apprehension and conviction of persons in rela-
tion to whom information is sought by the CPA
and Coalition Forces, or that results in the pre-
vention of a significant crime against public
security, the CPA or Coalition Forces." In the
end, the evolution of the code on weapons con-
trol shows willingness on the part of the CPA to
accommodate security contractors rather than
regulate their activity.

The willingness of the CPA to protect
foreign contractors has extended to the granting
of impunity de jure.

Thus, the status of the Coalition; Foreign
Liaison Missions, their Personnel and
Contractors (CPA/ORD/26 June 2003/17) stipu-
late that"[c]oalition contractors and their sub-
contractors as well as their employees not nor-
mally resident in Iraq, shall be immune from
Iraqi Legal Process with respect to acts per-
formed by them within their official activities
pursuant to the terms and conditions of a con-
tract between a contractor and Coalition Forces
or the CPA and any sub-contract hereto" (section
3, para.2) and that "[i]n respect of acts or omis-
sions of Coalition contractors and sub-contrac-
tors as well as their employees not normally res-
ident in Iraq, which are not performed by them
in the course of their official activities pursuant
to the terms and conditions of a contract
between them and the Coalition or the CPA, no
Iraqi or CPA Legal Process shall be commenced
without the written permission of the
Administrator of the CPA" (section 3, para.3).

The complete absence of legal frame-
work and practical oversight over private mili-
tary companies in Iraq poses a direct threat to
the rights of Iraqis.

Indeed past record of abuse and impuni-
ty of security contractors does not provide much
optimism. The Chicago Tribune's John
Crewdson and Washington Post's Colum Lynch
reported that employees of Dyncorp, the firm

UsS Government
Accounting Office on
the Department of
Defence’s lack of
oversight and control
over its contractors
suggests that most of
those conditions are,
and will not be, met
presently in the situa-
tion of Iraq even if
the legal framework
exists.)

What is com-
mon to all journalistic
reports, accounts
from contractors

The fact that security contractors are
only subject to Iraqi law has prompted
fears that security contractors would
leave Iraq when an Iraqi Government

takes over the CPA! However, it is
imperative that the CPA and US
authorities take full responsibility for the
behaviour of its contractors and ensure
proper oversight of their contractors
either nationals or foreign. This will
contribute positively to peace and
stability in Iragq.

currently in charge of
training the Iraqi police,
were directly involved in
sex trafficking of adult
women and young girls,
statutory rape and corrup-
tion in Bosnia.

Allegations were
investigated by the UN's
International Police Task
Force, itself manned by
Dyncorp contractors, and
no charges were ever
brought to court.

While the US mili-
tary has recently engaged
in the investigation of

themselves and testi-
monies from fieldworkers is the fact that Iraq
has become a new 'wild west' where a motley
group of foreign civilians carry guns and mix
civilian clothes with military combat vests.

But, how did this situation come about?
Order 3 of the CPA on weapons control
(CPA/ORD/23May2003/03) stipulates that
"'Coalition Forces' includes any and all person-
nel, including contractors, from Coalition
Member States under the command and direc-
tion of the Coalition Provisional Authority or the
Coalition Force Commander" (section 1,
para.4), that "Coalition Forces may possess
weapons at any time" (section 2, para.2), and it
allowed "Coalition Forces as well as groups
assisting the Coalition Forces who remain under
the supervision of Coalition Forces to carry
small arms openly in public places" (section 2,
para.3). The CPA code on gun control was later
amended (CPA/ORD/31December2003/03).

The new legislation mentions private
security firms explicitly in allowing them the
possibility of receiving licenses to carry firearms
in the course of their duties, including in public
places (section 3, para.2).

However, the whole purpose of the legis-

abuses by its personnel in
Afghanistan, there is no mechanism to hold con-
tractors accountable. American security contrac-
tors are only subject to the 2000 Military
Extraterritorial Jurisdiction Act if they work on
US military bases for the Department of
Defence.

The fact that security contractors are
only subject to Iraqi law has prompted fears that
security contractors would leave Iraq when an
Iraqi Government takes over the CPA! However,
it is imperative that the CPA and US authorities
take full responsibility for the behaviour of its
contractors and ensure proper oversight of their
contractors either nationals or foreign. This will
not only promote the enjoyment of human rights
but also contribute positively to peace and sta-
bility in Iraq.

These are some of the challenges to
human rights and the self-determination of peo-
ples posed by two events representative of the
'old' and the 'new' forms of mercenary activity.
The Equatorial Guinea case as well as the situa-
tion in Iraq involve a variety of state and non-
state actors. These are issues that the new
Special Rapporteur will need to scrutinise care-
fully.



